GERALD C. MANN
ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Honoradble Tom DeBerry, Member e
State Board of Control
~ Austin, Texas

Dear 2ir:

In your letter of Nanuary 20, 1040, you re-
qusst our opinion iz response o the follewing questionsas

' ‘ 3‘1' s
1% ha. proporty
: Rary insti-

% . lwu the power
. \er rmu of its own author-
1 ef saoh slsasosynary lasti-

- n the Boaxd of Control mn

. g\a of xn elognos

on ﬁi the recommendatio
the Bupnmntmamt as 8t out in Artuh
0948, Sgttisn 8, or without the Superinten-
dent *ramoving ror good causs, ete.' under
Artiole B178, Sgetion 8.

NO COMMUNIGATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINICON UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*3. If the BEoard of Control has the
suthority to discharge or remove employes
of an eleemosynary inatitution without
aotion of the Superintendent, can it dele-
gate such authomity t0 the Chief of the
Eleemosynery Division of the Board of
cantrol, by appropriate minutey

"4. By virtue of Art. 3176, and
other pertinent articles of the Kevised
Civil Btatutes, the Superintendent is the
administrative head of an slepmosynary in-
stitution with certain dbroad powers. <Can
the Board of Control delegate to the Chief
of the Eleemosynary Division of the Board
of Control authority to go to an eleemosy-
nary institution and perform certain duties
‘giver to the Superintendent by Statute, when
the Superintendent of such inatitution is
in active oharge and has not heen legally
removed ™" :

‘ - By letter of January 24, 1940, you advise that
the institution with whieh you are concerned is the San
%?togio State Hospital, and our opinion will be =0 con-

ned., ' . :

ATticle 601, Revised Civil Statutes, reads:

"The State Board of Control shall c¢onsist
of three ecitizens of this State, one to bs
biennially appointed for a term of six years
by the Governor with the advioce of the Senats,
the olassifiocation to remain as now consti-
tuted by law. Any member of the Board may
at any time bBe dismissed by the Governor for
good cause, the reasons for suoh dismissal to
be specified and f£iled with the Secretary of
State. The members of the Board sghall be
publie officers and shall teke the official
oath, and each shall give bdnd in form pre~
soribed by the Attormey General in the sum
of Firty Thousand Dollers payable to and %o
be approved by the Governor, esonditioned
for the falthful performance of his duties.”
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Article 693, Revised Civil Btatut
1n part: ’ o8, provides

fTht Board of Control shall have power:

*1. 7To make rules and regulations for
the goverameat of the Jtats eleenmosynary in-
stisutions, not inconsisteat with the consti-
tution and laws.,

*£. To appoint all officers and employes
"of sueh institutions and f£ix their salar oayQ
and wages.,

*3. To discharge, upon the recommendation
iﬁﬂ:ﬁ:_cnporintcndcnt. any officer, smploye or
&

"4. 70 appoint assistant {hyaieiana,
stewards, matrons and apothecaries.

"S. To make all eontrasts and nzecssary
ts for the erection of buildings or

improvemsnts upon the grounds of the fastitu-
tions.,

"8, To examine and approve or rejeoct
;n:'veuohnr; or aceounts of the superinten-
ants.,

"¥. It shall exercise a gareful super-
vision over the general operations of such
institutions and control the expenditures,
and 4irect the manner in which their revenue
shall be disbursed..

"8, It may take and Rold in trust any
gift or devise of real oy personal estate
for the bdenefit of such institution and apply
the same as the donor or devisor may direct.”

Aptisle 601, Revised Civil Statutes, reeds as
follows: :

"The Board shall eleot a superintendent
for saeh institution under its control. Each
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superintendent shall have had specisl ad-
vanteges and practical expsrience in the
nanegement of the olass of persons oox-
nitted o his gharge, The term of office
- shall be two yesars, subjlesot to removal by
the Board for good cause,”

Ths foregoing articlas 801, 693 and 691, are
all found in Title 20, while the sucoasding srticles
are in Title 51 of the Reviszed Civil Etatutes,

Articls 3174 provides:

"Eaoh elsexzosynary institutisn sstab-
lished By law shell be managsd and ocontrolled
in accoydance with the provisions of thins
title, The zeneral sontro)l, managszent and
direotion of the affairs, zraparty and busl-
ness of such institutlons is vested in the
Stote Boerd af Control,”

Ariiclc 3184 reads as followst

*The suparintendent of eadh Stete hos~
pital shall be a marrisd xan, a akilled
physieian, and experienvced in the trest
ment of insanity, He shall reside at the
asylum with hi« family, and shall devote
his time exslusively So the duties of him
efrige, end may be removed by the Strte
Boaxrd of Contryol for good cause,”

Article 3176 provides as followst

"The Suaperintendsnt shall be the adnine
istrative head of the institutien to whioh
he is appointed, Ha shal)l have the follow-
ing powersi

*lsy To establish euch rules and regula-
tions for the government of the institution
in his charges, as he deame will best promote
the interest and welfere of Lita inmates,

“3# Whers not otherwise provided by
lsw, to appoint the subordinate officers,
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teachers, attendants, and other eaployas,
and to rix thoir salaries,

"3, To remove for zood cause, vith
the consent of the Boerd, any orficer,
teather or employs,

*4. The care and curtody of the builde
ings, grounds, furaniture, and other proper-
ty pertaining to the institution,

The power of eppointment gensrally carries
with it the power to remove, Naepor ve, Stewsrt, &6
8, We (22) 812, Howevsr, such powsr of removal mey
be restricted by statute, Ruyaton vs, Orirfin, 42 Tex,
5067 24 Tex, Jur, 394§ 48 C, J. 98%5; Hanohett va, Bur-
bid e, 202 Pae, 377 {(Utah); Ardvare vs, Sayrs, 154 Pac,
3568 {6&1&.). The most rrequent {llustration of sueh a
curtailment exizts in thcse gases where the office or
employsent to which the appointment fa made is for a
fixed period of times, In asusch oages, the power to ap-
point doss not omrry with it the power to remove,
Collins ve, Treey, 38 Tex, 548 Upshaw vs, Booth,
87 Tex, 125] 46 C. T, 9885,

. Our Legislature has muece mpeecifio provisicns
songerning the authority to remove sush employeos.
There is nothia% in the organie law of this 3State to
forbid such motion on the part of the legislative body,

Having reference to the powers of tha Bosrd
of Control over the affeirs of ths elsexosynary insti-
tutions, Article 603 gives the Bonxd of Control the
Jower "&o discharge, ggig the r%‘ mauggafgon of the
i%%fﬁ%ﬁﬁiﬁgﬁﬂi' any oifloer, saploye or iLnzate,

cle provides that the superintendeat shall

have the power “to remove for good cause, with the
consent of the Boerd, any officer, tesoher or aemployse."

Article 3184 recuires that the superintendent
be a skilied physieian, experienced in the txreatment of
insanity, and that he reside ot the asylum, The Leozis-
1ature wisely saw the ultimate deleterious effect whicr
wonild follow to the organization of such an institution,
ir the superintendent ahould be denied any contrel over
the employses, And, 1f he siould have no volce in either
the appointment or éiacharge oi suen employeses, he would
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bs without effective control over them. That a competent
superintendent, residing at the institution and in con-
stant superivision of its oparation, who is required to

be & skilled physiolan and to bes exparienccd in the treat-
ment of insanity, would de in a position %@ know thse con-
duot, marits and velue of the employees of cthe inatitution
better than & board residing at Austin and burdened with
many and varisd other duties, cannot well admit Of argument.
The Legislature has providsd for the concurrent action by
both the surerintendent and the Board of Control in order
to acoomplish the dismiasal of ezmploysea of the institution
mentionsd dy you. This answers your first and second ques-
tions in such a way that no reply is nesded to the third.
Your fourth ingquiry is rather general , and we must ask that
you kindly redraft the same 80 as to e more specific, if you
need furthsr information touching on the sudjeot.

Yours very truly
ATTORNEY GENERAL OF TEIAS

By
Glenn R. Lewis
Aesiatant

GRL {LW



